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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 364/2015 

GR CASE NO.2728/2014 

U/s 379/411/34 IPC IPC r/w s.25 (1-A) Arms Act 

 

State 

-Vs- 

 (1) Sri Dipak Paw 

 (2) Sri Jadav Payeng 

 (3) Md. Nazar Ali                   ----- Accused Persons 

  

Present 

Smti Munmun B.Sarma 

Asst. Sessions Judge 

Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, APP 

Counsel for Defence  : Mr.                       , Advocate 

   

 

Evidence  : 25-02-16, 30-03-16, 21-06-16 & 04-02-17  

Argument : 29-06-17 

Judgment : 12-07-17 

 

JUDGMENT 

1) On 12-11-2014 complainant ASI Mahendra Deka, filed an FIR at Chariduar P.S. 

stating inter-alia that with reference to Charduar PS GD Entry No. 238 dated12-11-2014, 

based on a secret information received on 12-11-2014 at about 3-15 p.m., he along with 

APBN staff and QAT of 30 Bn. CRPF launched an operation at Khanamukh area and 



 

Page 2 of 9 

apprehended the accused persons Dipak Paw, Jadav Payeng and Md. Nazar Ali and 

recovered (i) one rhino horn, (ii) one 9 mm pistol with one magazine and one 

ammunition, (iii) one Bajaj Pulsar 150 CC motorcycle bearing registration No.AS 12 C 

7858, (4) one Bajaj Discover 135 CC motor cycle bearing registration No. AS 12 G 4555 

and (v) one Mobile handset from their possession.  

 

2) On receipt of the FIR it was registered u/s 429/379/34 of IPC against the 

accused Dipak Paw, Jadav Payeng and Md. Nazar Ali. The Sketch Map was drawn & 

examined the available witnesses. On completion of investigation, a prima facie case 

having appeared, the IO submitted charge sheet against accused persons Dipak Paw, 

Jadav Payeng and Md. Nazar Ali u/s 379/411/472/511/34 IPC to stand trial in open 

court.  

 

3) Cognizance of the offence the offence was taken by Chief Judicial Magistrate, 

Sonitpur, Tezpur and after appearance of the accused persons the case was committed 

to the ld. Sessions Judge, Sonitpur (Tezpur), and thereafter the case was made over to 

this Court for disposal. Accordingly, this Court took-up the trial of the case and 

considering the materials available on Case Record and Case Diary and prima facie case 

having appeared u/s 379/411/34 IPC r/w s.25 (1-A) Arms Act, charge was framed and 

the contents of the offence was read over and explained to the accused persons Dipak 

Paw, Jadav Payeng and Md. Nazar Ali, to which they pleaded not guilty and claimed to 

be tried. To prove the charges, the prosecution side examined the following 7(seven) 

witnesses, same being- 

a) PW-1 -ASI Mahendra Deka ( the complainant)  

b) PW-2 Md. Safiqul Islam 

c) PW-3 Md. Habibur Rahman 

d) PW-4 Sri Dinen Kr. Pegu 

e) PW-5 Sri Deben Ch. Gohain ( the armour) 

f) PW-6 Md. Jahiruddin 

g) PW-7 Sri Naren Sonowal  (I/O of the case) 
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The following documents were exhibited by the prosecution-side: 

a) Ext.1 – Medical report 

b) Ext.1 (1) – Signature of PW1 /Dr. (Mrs) Queen Gogoi 

c) Ext.2 – FIR 

d) Ext.2 (1) – Signature of PW2/ Sri Manik Mishra 

e) Ext.3 – FIR Formant 

f) Ext.3 (1) – Signature of O/C 

g) Ext.4 – Sketch map 

h) Ext.4 (1) – Signature of PW-8/ Sri Hari Ch. Saikia (IO) 

i) Ext.5 – Charge-sheet 

j) Ext.5 (1) – Signature of PW-9/ Sri Dharanidhar Deka (IO) 

 

4) To substantiate their claim the defence did not examine any witness. The 

accused person’s case, as could be ascertained from cross-examination of the 

prosecution witness & their statement u/s 313 CrPC was that of total denial. 

 

5) The points for determination is as follows – 

i) Whether on 12-11-2014, at about 3-15 p.m. in furtherance of common 

intention the accused persons Dipak Paw, Jadav Payeng and Md. Nazar Ali stole 

one Bajaj Pulsar 150 CC motorcycle bearing registration No.AS 12 C 7858 & one 

Bjaj Discover 135 CC motor cycle bearing registration No. AS 12 G 4555 out of 

the possession of its owner without their consent, and thereby committed an 

offence of theft, thus, committing an offence u/s 379/34 IPC? 

ii) Whether the accused Dipak Paw, Jadav Payeng and Md. Nazar Ali on or about 

the same day, in furtherance of common intention, dishonestly received (or 

retained) two stolen motorcycle, a Bajaj Pulsar 150 CC motorcycle bearing 

registration No.AS 12 C 7858 & a Bjaj Discover 135 CC motor cycle bearing 

registration No. AS 12 G 4555, knowing (or having reason to believe) that the 

said property was stolen property, thus committing an offence u/s 411/34 IPC? 
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iii) Whether the accused Dipak Paw, Jadav Payeng and Md. Nazar Ali on or about 

the same day, time and place, were found having been possessed one 9mm 

pistol with magazine & ammunition by contravening s.7 of Arms Act thus, 

committing an offence u/s 25 (1-A) Arms Act? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

6) Heard arguments forwarded by the Ld. APP and counsel for the defence side. I 

have also gone through the materials available in the Case Record & the Case Diary. 

Thus, the charges are analyzed herein below in view of the materials available on record 

and the argument forwarded by both side -   

 

                                               Offence u/s 379/34 IPC 

7) To be convicted under this Section it must be proved that in furtherance of 

common intention the accused persons Dipak Paw, Jadav Payeng and Md. Nazar Ali 

stole one Bajaj Pulsar 150 CC motorcycle (AS 12 C 7858) & a Bjaj Discover 135 CC 

motorcycle (AS 12 G 4555) out of the possession of its owner without their consent. 

 

8) Prosecution claim is that the two motorcycles were stolen property and on the 

day of their arrest the accused persons were found to be in possession of the same. PW-

1 ASI Mahendra Deka lodged the FIR and he stated that he caught the accused persons 

from Khanamukh Welcome Dhaba & found them along with a rhino horn like thing and 

pistol & also two motorcycles and mobiles. During cross-examination he stated that he 

brought the goods to the thana but didn’t make any seizure or seizure list. He also 

mentioned that the dhaba is near the National Highway and there were lots of vehicles 

commuting.  

 

9) Prosecution examined three Seizure Witnesses. PW-2 Md. Safiqul Islam is a 

worker in the Welcome Dhaba & is a seizure witness. He stated that police came and 
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apprehended some persons and found rhino horn and pistol. He further stated that his 

signature was taken in the thana. During cross-examination he stated that when police 

entered the dhaba they were asked to go out and the goods were not found in front of 

them. Police showed him the horn & pistol but he don’t know wherefrom they got them. 

PW-3 Md. Habibur work in Friends Restaurant is another seizure witness. He stated that 

was not present at the time of incident & that police took his signature in thana but he 

doesn’t know why it was taken. During cross-examination he stated that at the time of 

signing the document was blank. PW-6 Md. Jahiruddin is another seizure witness and he 

went to the Dhaba when he came to know that of police has cordoned the Dhaba and 

on enquiry he was told that police has found pistol and a rhino horn there. During cross-

examination he stated that he has not seen the seized goods & do not know from whom 

the goods were seized.  

 

10) PW-7 Sri Naren Sonowal is the I/O of the case and he claimed that he went to 

the place of incident and caught the accused persons along with one suspected rhino 

horn, one 9mm pistol along with ammunitions and two nos. of motorcycles. Later he 

said that Mahendra Deka reached the place of incident before him and caught the 

accused persons along with the seized goods & once he reached the place of incident, 

PW1 handed over the accused persons, the seized goods and the FIR to PW7. During 

cross-examination he stated PW1 did not seize the goods and he simply kept it & PW7 

went and seized it. It is a fact that in the Seizure List the case number has been 

mentioned including the sections. He denied that the Seizure List was made in the place 

of incident. 

 

11) Thus, perusal of the evidence of the above-mentioned witnesses clearly shows 

that violating nearly all established procedural rules the seizure was done. The seizure 

witnesses claims they didn’t see when seizure was made and don’t know what was 

seized and that their signatures were taken in the thana. Interestingly, the informant as 
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PW1 claimed he took the accused persons and the goods to the thana and there the I/O 

(PW-7) seized the goods from him, however, the I/O didn’t support this version of the 

informant and rather he stated that once he reached the place of incident PW1 handed 

over the accused persons & the goods to him and he then seized the goods & prepared 

the Seizure List. Thus, it is absolutely clear that the seizure itself is defective and cannot 

be relied upon. Thus, there is no evidence to show that the motorcycles were seized 

from the accused person. 

 

12) Coming to the other aspect of the question, whether the motorcycles were 

stolen items. PW-4 Sri Dinen Kr. Pegu came from the District Transport Office, Sonitpur. 

He deposed that AS-12 C 7858 is a TVS Centra Motorcycle registered under the name of 

Sri Rama Nanda Borah & AS-12 G 4555 is a (Glamour) motorcycle and registered in the 

name of Deepan Ch. Hazarika. However, prosecution failed to prove that the 

motorcycles were reported to be stolen or was in fact stolen items. 

 

13) In view of the above discussions it is clear that prosecution failed to prove that 

the seized motorcycles AS-12 C 7858 & AS-12 G 4555 were stolen vehicles and that it 

was seized from the possession of the accused persons or that they stole it. Thus, it is 

held that prosecution failed to prove the accused Dipak Paw, Jadav Payeng and Md. 

Nazar Ali guilty u/s 379/34 IPC beyond all reasonable doubt. 

 

                                               Offence u/s 411/34 IPC 

14) To be convicted under this Section it must be proved that the accused Dipak 

Paw, Jadav Payeng and Md. Nazar Ali, in furtherance of common intention, dishonestly 

received (or retained) two stolen motorcycle, a Bajaj Pulsar 150 CC motorcycle (AS 12 C 

7858) & a Bjaj Discover 135 CC motorcycle (AS 12 G 4555), knowing (or having reason 

to believe) that the said property was stolen property. 
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15) As seen while discussing the previous charged s.379 IPC, the seizure witnesses 

deposed that they didn’t see when seizure was made and don’t know what was seized 

and that their signatures were taken in the thana. Furthermore, where and how the 

seizure was made is also controversial as the informant as PW1 claimed he took the 

accused persons and the goods to the thana and there the I/O (PW-7) seized the goods 

from him, however, the I/O claimed that once he reached the place of incident PW1 

handed over the accused persons & the goods to him and he then seized the goods & 

prepared the Seizure List. Thus, there is no evidence to show that the motorcycles were 

seized from the accused person. Furthermore, the prosecution failed to prove that the 

motorcycles were reported to be stolen or was in fact stolen property. 

 

16) In view of the above discussions it is held that prosecution failed to prove the 

accused Dipak Paw, Jadav Payeng and Md. Nazar Ali guilty u/s 411/34 IPC beyond all 

reasonable doubt. 

 

                                               Offence u/s 25 (1-A) Arms Act 

17) To be convicted under this section it must be proved that accused persons 

Dipak Paw, Jadav Payeng and Md. Nazar Ali were found to be in possession of one 9mm 

pistol with magazine & ammunition, in contravention of s.7 Arms Act. 

 

18) To prove the serviceability of the arms and ammunitions prosecution side 

examined PW-5 Sri Deben Ch. Gohain, who was working as Armour Havildar with 12th 

APBN. He was given a pistol Auto with 1 (one) No. magazine factory made (Exhibit ‘A’ ), 

1 round of live ammunition factory made (Exhibit ‘B’). After testing he found that both 

are factory made firearms & found serviceable at the time of examination. He also 

reported that it were dangerous to human life. During cross-examination he denied the 

suggestion that he do not have the authority or the expertise to submit the report/ 

opinion on serviceability of the arms and ammunitions.  
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19) To prove that the arms and ammunition was seized from the accused persons, 

the prosecution examined informant and 3 seizure witnesses. The FIR states that the 

rhino horn like thing and the pistol was in the table when the accused were caught & 

during evidence the informant as PW1 stated that he didn’t seize the pistols but only 

collected it and handed over to the I/O at thana and then the I/O seized. Whereas, the 

I/O as PW7 claimed that when he reached the place of incident PW1 handed over the 

goods, including the arms and ammunition to him and he seized it. According to PW1 & 

PW7 the seizure list was made in the place of occurrence itself.  

 

20) However, none of the seizure witnesses supported this claim of PW1 & PW7. 

PW-2 Md. Safiqul Islam stated that police came and apprehended some persons and 

found rhino horn and pistol. He further stated that his signature was taken in the thana. 

During cross-examination he even stated that when police entered the dhaba they were 

asked to go out and the goods were not found in front of them. Police showed him the 

horn & pistol but he don’t know wherefrom they got them. PW-3 Md. Habibur was not 

present at the time of incident & that police took his signature in thana but he doesn’t 

know why it was taken. During cross-examination he further added that at the time of 

signing the document was blank. PW-6 Md. Jahiruddin is another seizure witness and he 

was told that police has found pistol and a rhino horn there. During cross-examination 

he stated that he has not seen the seized goods & do not know from whom the goods 

were seized.  

 

21) Thus, all the evidences clearly indicates that prosecution failed to prove beyond 

all reasonable doubt as to from where and how the arms and ammunitions were seized. 

Thus, it is held that prosecution failed to prove the guilt of the accused persons Dipak 

Paw, Jadav Payeng and Md. Nazar Ali u/s 25 (1-A) Arms Act beyond all reasonable 

doubt 
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22) For all the forgoing reasons I hold that the accused persons Dipak Paw, Jadav 

Payeng and Md. Nazar Ali are not guilty of the offences 379/411/34 IPC r/w s.25 (1-A) 

Arms Act. They are acquitted on benefit of doubt and set at liberty. Bail bond is 

cancelled and the bailor discharged.  

 

23) The seized arms & ammunitions be destroyed as per laid procedure. The seized 

motorcycle & mobile is hereby directed to be handed over to the zimmadars. Inform P.I. 

accordingly. 

 

Judgment is sealed, signed and delivered on this the 12th July’ 2017. 

 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 

 

 

 

  


